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ACTION: Notice of Emergency Rulemaking 

 Title 22, California Code of Regulations 
 
SUBJECT: Estate Recovery Regulations, R-32-00E 
 
 
The California Department of Health Services (Department) has adopted the regulations 
described in this notice on an emergency basis, and they are now in effect. 
 
PUBLIC PROCEEDINGS: The Department will conduct a public hearing commencing at 
10 a.m. on May 23, 2005 in the Auditorium at 1500 Capitol Avenue, Sacramento, CA, 
during which time any interested person or such person's duly authorized representative 
may present statements, arguments, or contentions (hereinafter "comments") relevant 
to the action described in this notice. 
 
CONTACTS: In any inquiries or written comments, please identify the action by 
using the Department regulation control number, R-32-00E: 
 
COMMENTS:  Any written comments pertaining to these regulations, regardless of the 
method of transmittal, must be received by the Office of Regulations by 5 p.m. on 
May 27, 2005, which is hereby designated as the close of the written comment period.    
Comments received after this date will not be considered timely. Persons wishing to use 
the California Relay Service may do so at no cost.  The telephone numbers for 
accessing this service are: 1-800-735-2929, if you have a TDD; or 1-800-735-2922, if 
you do not have a TDD.  Written comments may be submitted as follows: 
 
1. By mail or hand-delivered to the Office of Regulations, Department of Health 
Services, MS 0015, P.O. Box 997413, Sacramento, CA 95899-7413.  It is requested but 
not required that written comments sent by mail or hand-delivered be submitted in 
triplicate; or 
 
2. By fax transmission:  (916) 440-7714; or 
 
3. By email to regulation@dhs.ca.gov (it is requested that email transmissions of 
comments, particularly those with attachments, contain the regulation package identifier 
“R-32-00E” in the subject line to facilitate timely identification and review of the 
comment), or 
 

Office of Regulations, MS 0015, P.O. Box 997413, Sacramento, CA, 95899-7413 
(916) 440-7695/FAX (916) 440-7714 

Internet Address:  www.dhs.ca.gov/regulation/  
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4. By using the "Making Comments" link to the Department website at 
http://www.dhs.ca.gov/regulation/. 
 
All comments, including email or fax transmissions, should include the author’s name 
and U.S. Postal Service mailing address in order for the Department to provide copies 
of any notices for proposed changes to the regulation text on which additional 
comments may be solicited. 
 
TO OBTAIN THE REGULATIONS REFERENCED IN THIS NOTICE: 
 
1. Materials regarding these regulations (including this public notice, the regulation 
text, and the Initial Statement of Reasons) that are available via the Internet may be 
accessed at http://www.dhs.ca.gov/regulation/ and then clicking on the “Select DHS 
regulations” button. 
 
2. In order to request a copy of this regulation package be mailed to you, please call 
(916) 440-7695 or email regulation@dhs.ca.gov. 
 
INQUIRIES:  Inquiries regarding the substance of the emergency regulations described 
in this notice may be directed to Margaret Hoffeditz of Payment Systems Division at 
(916) 650-0582. 
 
All other inquiries concerning the action described in this notice may be directed to 
Lynette Cordell of the Office of Regulations at (916) 440-7695, or to the designated 
backup contact person, Linda Tutor, at (916) 440-7695.  
 
Upon request, this document will be made available in Braille, large print, and 
audiocassette or computer disk.  To obtain a copy in one of these alternate formats, 
please call or write:  Linda Tutor, Office of Regulations, MS 0015, P.O. Box 997413, 
Sacramento, CA 95899-7413, voice (916) 440-7695 and/or California Relay at 711/1-
800-735-2929. 
 
INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW: 
 
Welfare and Institutions (W&I) Code, sections 10725 and 14124.5 authorizes the director of 
the Department of Health Services (Department) to adopt, amend, or repeal regulations as 
necessary and proper to carry out the purposes and intent of the statutes governing the 
Medi-Cal Program.      
 
Existing federal law, Title 42, United States Code (USC), section1396p, and state W&I 
Code, section 14009.5, require the Department to seek reimbursement from the estates of 
deceased Medi-Cal beneficiaries for certain Medi-Cal paid services provided on or after the 
individual’s 55th birthday, unless specific exemptions or other limitations apply.  An estate is 
defined as those assets owned by the Medi-Cal beneficiary at the time of death, including 
assets distributed through joint tenancy, tenancy in common, survivorship, life estate, living 
trust, or annuities purchased on or after September 1, 2004.  The Department’s estate 
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recovery (ER) claims include nursing facility services, home and community-based services, 
and related hospital and prescription drug services.  Federal law also allows states to 
recover for other services as specified under their State Plan.  In California, these include all 
payments for health care premiums and services provided to Medi-Cal beneficiaries after 
their 55th birthday.  The Department’s claim against the estate of a deceased Medi-Cal 
beneficiary is limited to the value of the decedent’s assets or the amount of the medical 
services paid by Medi-Cal, whichever is less. 
 
In 1993, the State adopted Title 22, California Code of Regulations (CCR), sections 
50960-50964, to implement, interpret and make specific the state and federal laws 
governing the ER activities for the Medi-Cal Program.  Sections 50960-50964 
specifically address ER activities related to definitions, estate claims, notification, undue 
hardship criteria, and estate hearings.  Over the last several years, there has been 
increasing sensitivity regarding estate recovery activities with concerns expressed by 
advocate groups and legislators over perceived inequities in the ER Program, caused 
by inadequate regulations which result in the inconsistent application of policies.   
A recent settlement agreement and permanent injunction in the case of California 
Advocates for Nursing Home Reform et al. v. Diana M. Bontá, et al. (2003) 106 Cal. 
App. 4th 498, (CANHR v. Bontá) by the City and County of San Francisco Superior 
Court, requires the Department to make specific amendments to the ER regulations in 
three different phases.  This emergency regulatory action fulfills the Department’s 
compliance with the court for the second phase and provides the necessary clarity and 
detail to enable the Department to consistently administer and implement the estate 
recovery mandates of state and federal law.    
This emergency regulatory action repeals Title 22, CCR, sections 50960 and 50961, 
adopts sections 50960.2, 50960.4, 50960.9, 50960.12, 50960.15, 50960.21, 50960.23, 
50960.26, 50960.29, 50960.32, 50960.36, 50961, and 50965, and amends sections 
50962, 50963, and 50964 to specifically accomplish the following: 
 
1. Provides a straightforward way for attorneys, estate and financial planners, 

insurance agents, and the general public to identify and access regulations that 
pertain to Third Party Liability by adopting Chapter 2.5 under Title 22 of the CCR.   

 
2. Adds the definitions of  “Fair Market Value”, “Irrevocable Transfer”, “Life Estate”, 

“Revocable Transfer”, and “Voluntary Post Death Lien” to the regulations, as well as 
amend existing definitions of “Applicant,” “Equity interest,” “Estate,” and “Estate 
Hearing” for clarification purposes.   

 
3. Specifies the health care services included in the Department’s ER claim, and 

clarifies the criterion when the Department shall not make a claim.   
 
4. Specifies the life estate interests that are subject to the Department’s ER claim and 

how the value is determined and incorporates by reference the “Life Estate and 
Remainder Interest Table” (Table) as specified in Section 3258.9(A) (Revision 64), 
Part 3 of the Centers for Medicare and Medicaid Services’ State Medicaid Manual 
dated November 1994.  
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5. Specifies the hardship waiver criteria for a waiver of the Department’s claim; clarifies 

where to apply for an estate hearing; and clarifies the collection process when a 
waiver or hearing is sought.  Incorporates by reference the form “Application for 
Hardship Waiver”, form DHS 6195, dated August 2004, which is provided by the 
Department for use when applying for a waiver.  

 
6. Clarifies requirements and addresses pertaining to the notification of the death of a 

Medi-Cal beneficiary, and specifies the date the Department will deem as receipt of 
notification.   

 
7. Provides clarity on the use of, and processes involved with, a Voluntary Post Death 

Lien.  Specifies the annual percentage rate of interest charged on an unpaid claim. 
 
8. Makes non-substantive amendments to regulations to correct spelling, grammar, 

and to redesignate sections, subsections, and paragraphs. 
 
AUTHORITY: Sections 10725, 14043.75, and 14124.5, Welfare and Institutions Code. 
REFERENCE:  Section 1396p(b), and 1382c, 42 USC; Section 14009.5, Welfare and 
Institutions Code; Belshé v. Hope (1995) 33 Cal. App. 4th 161; California Advocates for 
Nursing Home Reform v. Bontá (2003) 106 Cal. App. 4th 498; Dalzin v. Belshé (N.D. 
Cal. 1998) 993 F. Supp. 732; Sections 40, 215, 1215, 9202, and 19202, Probate Code; 
State Medicaid Manual HCFA-Pub. 45-3, Transmittal No. 65 §3810; Section 69100, 
Government Code; Section 1094.5, et seq., Code of Civil Procedure; and California 
Constitution, Article 15, Section 1. 
 
FISCAL IMPACT ESTIMATE: 
 
A. Fiscal Effect on Local Government: None 
  
B. Fiscal Effect on State Government: Savings of approximately $141,000 in the 

current State Fiscal Year. 
 
C. Fiscal Effect on Federal Funding of State Programs: Savings of approximately 

$141,000 in the current State Fiscal Year. 
 
D. The Department is not aware of any cost impacts that a representative private 

person or business would necessarily incur in reasonable compliance with the 
proposed action. 

 
E.       Other Non-discretionary Cost or Savings Imposed on Local Agencies: None   
 
DETERMINATIONS:  The Department has determined that the regulations would not 
impose a mandate on local agencies or school districts, nor are there any costs for 
which reimbursement is required by Part 7 (commencing with Section 17500) of Division 
4 of the Government Code.  
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The Department has made an initial determination that the regulations would not have a 
significant statewide adverse economic impact directly affecting business, including the 
ability of California businesses to compete with businesses in other states.  
 
The Department has determined that the regulations would not significantly affect the 
following: 
 
(1) The creation or elimination of jobs within the State of California. 
 
(2) The creation of new businesses or the elimination of existing businesses within 

the State of California. 
 
(3) The expansion of businesses currently doing business within the State of 

California. 
 
The Department has determined that the regulations would not affect small businesses 
because small businesses are not required to comply or enforce the proposed 
regulations, nor would any benefit or detriment be derived from enforcement. 
 
The Department has determined that the regulations will have no impact on housing 
costs. 
 
AVAILABILITY OF STATEMENT OF REASONS AND TEXT OF REGULATIONS: The 
Department has prepared and has available for public review an initial statement of 
reasons for the emergency regulations, all the information upon which the emergency 
regulations are based, and the text of the emergency regulations.  A copy of the initial 
statement of reasons and a copy of the text of the emergency regulations are available 
upon request by writing to the Office of Regulations at the address noted above, which 
address will also be the location of public records, including reports, documentation, and 
other material related to the emergency regulations (rulemaking file).  Additionally, a 
copy of the final statement of reasons (when prepared) will be available upon request 
from the Office of Regulations at the address noted above.  Materials regarding the 
emergency regulations that are available via the Internet may be accessed at 
http://www.dhs.ca.gov/regulation/. 
 
AVAILABILITY OF CHANGED OR MODIFIED TEXT:  The full text of any regulation 
which is changed or modified from the express terms of the emergency action will be 
made available by the Department's Office of Regulations at least 15 days prior to the 
date on which the Department adopts, amends, or repeals the resulting regulation. 
 
ADDITIONAL STATEMENTS AND COMMENTS: In accordance with Government Code 
Section 11346.5(a)(13) the Department must determine that no reasonable alternative 
considered by the Department or that has otherwise been identified and brought to the 
attention of the Department would be more effective in carrying out the purpose for 
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which the action was taken or would be as effective and less burdensome to affected 
private persons than the emergency action. 
 
Other regulation changes may be scheduled for hearing at the same time appointed for 
public hearing on the action described in this notice.  An agenda for the public hearing 
will be posted at the time and place of hearing designated above. 
 
For individuals with disabilities, the Department will provide assistive services such as 
sign-language interpretation, real-time captioning, note takers, reading or writing 
assistance, and conversion of public hearing materials into Braille, large print, 
audiocassette, or computer disk.  To request such services or copies in an alternate 
format, please call or write:  Linda Tutor, Office of Regulations, MS 0015, P.O. Box 
997413, Sacramento, CA 95899-7413, voice (916) 440-7695 and/or California Relay 
711/1-800-735-2929.  Note:  The range of assistive services available may be limited if 
requests are received less than ten working days prior to a public hearing. 
 
 

DEPARTMENT OF HEALTH SERVICES 
 
 
 
R-32-00E 
 
Dated:      Sandra Shewry 

Director 
 

 


