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CALIFORNIA ADVOCATES FOR NURSING HOME REFORM 
____________________________________________________________________________________________________ 
650 Harrison Street • 2nd Floor .San Francisco, CA 94107 • 415-974-5171 •  Fax 415-777-2904 

 
 

May 23, 2005 
 
 
 
Office of Regulations 
Department of Health Services 
MS 0015 
P.O. Box 997413 
Sacramento, CA 95899-7413 
By FAX: (916) 440-7714 and 
e-mail:  regulation@dhs.ca.gov 
 
 Re:  Comments on Estate Recovery Regulations, R-32-00E 
 
Dear Sir/Madam: 
 
These comments are submitted on behalf of California Advocates for Nursing Home 
Reform. Unfortunately, these regulations do not eliminate the current arbitrary and 
capricious nature of the recovery process, which was the basis of our litigation against the 
Department in California Advocates for Nursing Home Reform et al. v. Diana M. Bonta, 
et al. (2003) 106 Cal. App. 4th 498.    
 
In fact, these regulations seem designed to deny a fair and equitable process, as they 
make hardship waivers even more difficult to obtain, make consumers even more reliant 
on arbitrary and capricious decisions by Department staff and invite even more litigation 
in numerous areas. 
 
Omissions: 
 
There are a number of omissions in these "comprehensive" regulations that need to be 
addressed: 
 
1.  The regulations deal with the hardship waiver process, but no notice or process is 
included through which applicants may challenge the estate claim itself or an erroneous 
amount of a claim.  Although the regulations note the "right to contest the Department's 
claim," no procedure is included to do so, other than a hardship waiver process. The lack 
of notice and a procedure to contest an estate claim or the amount of a claim is contrary 
to state and federal law. 
 
2.  The regulations do not specify that they will apply only to those beneficiaries who die 
on or after the date the regulations become effective. 
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3.  The regulations do not specify that they will apply only to life estates created on or 
after the effective date of the regulations and thus, fail to provide for those who relied on 
the Department's long-standing policy that life estates retained with an irrevocable 
transfer would not be subject to recovery,  
 
4.  The regulations do not include an exemption for a "homestead of modest value," 
despite the fact that this exemption was recommended by Congress in the legislative 
history of § 1917, which established the OBRA '93 recovery provisions and despite the 
recommendations in State Medicaid Manual Transmittal 75. 
 
Although the Department seems to rely on the myth of "millionaires on Medi-Cal" to 
push a punitive agenda against Medi-Cal beneficiaries, the fact remains that the bulk of 
Medi-Cal estate claims are filed against low and middle income beneficiaries with 
homesteads of modest value.  If the Department were truly interested in a fair and 
equitable recovery process, this exemption would be included. 
 
Substantive Comments 
 
Please note that our recommended changes to the draft regulations are lined through or 
underlined and bolded. 
 
1.  Section 50960.2 Annuity   
The proposed definition of “annuity’ does not conform to standard industry usage, which 
regards an annuity as an insurance contract. We recommend incorporating the terms 
"owner" and "annuitant" and clarifying that this article does not apply to IRAs and other 
work-related pension plans and annuities. 
 
 “Annuity’ means an insurance policy or contract that gives the owner or annuitant the 

right to receive fixed, periodic payments, either for life or for a term of years, and which 

also may include a lump sum payment upon death of the annuitant. For the purposes of 

this article, “annuity” specifically excludes life insurance contracts and/or assets held in 

retirement accounts (e.g., IRAs, ROTH IRAs, 401(k) s, Defined Benefits, Defined 

contribution, or other pension or work-related retirement plans, unless they name the 

estate as the beneficiary or they revert to the estate. 

 
2.  Section 50960.4 Applicant  
 
The proposed definition of "applicant" is clearly limited to those who are applying for a 
hardship waiver.  Again, the regulations fail to include those who wish to contest the 
claim itself, the amount of the claim or the value of the estate. 
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3.  Section 50960.9 Equity Interest 
 
To be consistent with section 50960.12 and with federal law, we recommend the following 
change: 
 
“Equity interest” means the fair market value of the property to which the decedent held legal 

title or interest at the time of death (to the extent of such interest) less the amount owed in 

deeds of trust, mortgages and liens on record at the time of death.  

 

4.  Section 50960.15 Estate Hearing         
 
We recommend the following changes: 
 
  “Estate hearing” is defined as a hearing conducted in person, before the hearing officer 

appointed by the Director, in which an applicant may seek a waiver in whole or in part or 

reduction of the claim because of substantial hardship.   

  

 
5.  Section 50960.23   Heir   
 
The proposed regulations fail to define survivor or dependent, which is defined in Welfare and 
Institutions Code § 14009.5. The current practice of prohibiting those who are not "heirs" from 
challenging estate claims is in violation of state and federal laws. 
 
 
6.  Section 50960.26   Irrevocable Transfer 
 
This definition does not conform with any standard usage and simply adds to the 
confusion in these regulations.  The definition should refer to the transferor's right to "revoke"  
the interest granted, rather than "recover" the interest granted. 
 
 
7.  Section 50960.29 Life Estate 
 
 Because of the subsequent regulations pertaining to life estates, this definition should be 
clearly defined to differentiate a life estate from a right of homestead and should conform to the 
legal usage.  We recommend the definition be changed as follows: 
 
 "Life Estate" means a freehold interest in real property whose duration is limited  
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to the life of a designated person the person holding it or some other person. 

 

 

 
8.  Section 50960.32   Revocable Transfer 
  
     This definition does not conform to current law and should be clarified to read: 
 
 "Revocable transfer" means a grant of an interest in real property where the 
transferor retains the right to recover revoke the interest granted, including a grant of a life estate 
remainder interest in real property where the remainder interest does not transfer grant of the 
remainder can be revoked until the death of the grantor. 
 
 
9.  Section 50961 (a) (2)   This section does not conform with federal law and should read: 
 
     (2) The decedent's equity interest in the property at the time of death (to the extent of such 

       interest). 

  
10.  §50961 (c)  
 
Personal care services provided under the IHSS program should b exempt from recovery. 
IHSS has long been one of the few alternatives to more expensive institutionalization, 
and enables many consumers who would otherwise end up in a nursing home to remain at 
home. IHSS, it should be noted, is an optional recovery under federal law, and the fear of 
recovery was discouraging elders from signing up for the program. The Department of 
Health Services' Recovery Unit also recognized these problems.  In an October 2000 
letter to an Estate Recovery "Stakeholders" Group, Joan Allison, then Chief of the Third 
Party Liability Branch, wrote: 
 

 "Working together, the ultimate goal is to develop and implement 
fair and equitable ER program policies and procedures.  Along these lines, 
the Third Party Liability Branch recognizes the benefit the In Home 
Supportive Services (IHSS) workers provide to those persons they assist 
as well as reducing the burden on the taxpayers. As a result, a 
recommendation to departmental management and the Administration has 
been adopted to discontinue collection of IHSS in estate recovery claims 
effective September 2000." 

 

This policy was reiterated in All County Letter 02-35 issued on June 18, 2002.   
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The Department's new regulations not only include benefits paid for IHSS, but also a number of 
other benefits not previously included in estate claims. The result is that a child of a deceased  
beneficiary who provided care to his/her parent for meager wages under the IHSS  
program would face an estate claim for those very wages after the parent dies. In addition,  
thousands of beneficiaries who applied for IHSS while relying on the Department's policy  
are not aware that their estates are now vulnerable.   
 
11. 50961(d)(1) 
 
The department seems to have confused the federal TEFRA provisions at 42 
USC §1396p(a)(1)(B)(1) with the recovery provisions in 42 USC §1396p(b)(1)(B), which does  
not include " or other medical institution." 
   
12.  50961 (e):  Proportionate share 
 
Statutory change is required to effect this change. Current California law (Welfare & Institutions 
Code § 14009.5) (c)(1) states:  The department shall waive its claim, in whole or in part, if it 
determines that enforcement of the claim would result in substantial hardship to other 
dependents, heirs, or survivors of the individual against whose estate the claim exists."  The only 
mention of "proportionate share" is included in § 14009.5, subsection (b)(3), which is currently 
unenforceable. We suggest use of the current statutory language rather than the proposed 
language until the statute is changed. 
 
13.  50961(f) 
 
See above comments regarding proportionate share. In addition, enforcement of a claim should 
not be permitted while an appeal of the claim in pending.  
 

14.  50961(h) Annuities 
 
We have previously submitted our concerns with the proposed annuity regulations, and 
specifically with the terminology and language included in subsection 50961 (h).  It appears that 
none of our recommendations are reflected in the proposed regulations, and we would urge the 
Department to review our previous comments on the annuity regulations. 
 
15. 50961 (h) Life Estates 
 
The Medi-Cal Recovery Unit has indicated in stakeholder meetings and in numerous 
conversations that any new requirements regarding life estates would not be "retroactive," i.e., 
that they would apply only to those life estates created on or after the effective date of the new 
regulations.   
 
The proposed regulations are incomprehensible and exhibit a lack of knowledge of either 
probate or property law. Is the Department proposing to collect from all life estates, regardless 
of whether or not the decedent retained a right to revoke?  
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If so, this is contrary to all of the testimony and documentation submitted by the Department in 
the CANHR v. Bonte case, in stakeholder meetings and in copious correspondence, and this 
needs to be clarified.   
 
If not, then these regulations need to be clarified to ensure that, when the interest in real property 
is irrevocably transferred prior to death, and the decedent retained a life estate, there will be no 
claim. 
 
If the Department intends to recover from any "life estate," then the value of the life estate 
should be calculated according to the "equity interest," i.e., the fair market value, consistent with 
the previous regulations §§ 50960.9, 50960.21 and 50961 (a)(2).  The Department should not be 
using obscure federal guidelines (not previously used in California) meant to value life estates 
for eligibility purposes and that grossly inflate the value of a life estate interest.  

 
 
16. 50961(j): Voluntary Post Death Lien 
 
 This subsection should be deleted or included under Section 50965. If retained, this should 
read:  "A voluntary post death lien shall may be utilized, etc." 
 
 
17.  50961(j) - Interest 
 
The Department has no legal authority to charge interest on Medi-Cal estate claims.  Even if 
such authority existed, the interest should run  - not from the date of the claim - but from the 
date the amount of the claim is finally determined, i.e., after the appeals process has been 
exhausted. 
 

18.  §50962   Notification 

These provisions are illegal and provide complete discretion to the Department regarding proof 
of receipt of notice of decedent's death.  These regulations also conveniently provide timelines 
for the applicant but not for the Department to respond and are not in compliance with state 
statutes.  
 
     §50962(b): Although the Department cites Probate Code §1215 as authority for these rules, 
the regulations do not comply with the statute.  
 

The proposed rules also raise a number of questions?  What is an "original proof of 
mailing?" What proof of mailing would "reference the decedent's name"?  Who would put their 
deceased relative's name on a proof of mailing? We assume that the Department is suggesting 
that, when a son mails in notice of his mother's death, he is to write his mother's name on the 
return receipt, rather than his own? No proof of mailing even has a space for such a "reference."  
It is hoped that this is an error on the Department's part, rather than intentional, as it is clear that 
no proof of mailing would ever meet the requirements of this regulation. 
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    § 50962 (c):  We suggest that the phrase "Within four (4) months of receipt of notice of 
death" precede this subsection. Although the Department cites Probate Codes §§9202 and 
19202 as authority for this section, they have omitted an important part of these statutes. Probate 
Code §9202 includes "The director has four months after notice is given in which to file a 
claim."  Probate Code §19202(b) states "The director has four months after notice is given in 
which to file a claim." 
 
 
    §50962(c)(1):  The notice should also include the circumstances under which a claim may not 
be imposed and the documentation necessary to have the claim dismissed or reduced.  By 
informing potential applicants (i.e., minor, blind or disabled children) of the circumstances under 
which the department may not claim and the required documentation for such a dismissal of the 
claim, it could save both sides time and money. 
 

    §50962(c)(e): In far too many cases, the Department's notice of claim is dated weeks 
before the applicant actually receives it.  If the Department is going to penalize the 
applicant by denying a hearing for failure to comply with the timelines, then the 
Department should include a proof of service.  In addition, most other administrative 
hearing procedures include provisions for good cause delays in filing.  We suggest the 
following changes: 
 

(e) An applicant has 60 days from the date stated on the Department's notice of 

notice of the claim in which to submit an application for waiver due to substantial 

hardship. This timeline shall be extended for good cause. The notice of estate claim 

shall include a proof of service. 

 

19.  §50963   Hardship Criteria 
 
These proposed regulations are particularly problematic, as the Department has severely 
narrowed the hardship criteria to limit the circumstances under which a hardship can be 
asserted, and eliminated the ability to assert other compelling circumstances not listed in 
the criteria. 
  
  §50963(a):  We strongly recommend that the "proportionate share" language be 
deleted in the absence of statutory change, and we recommend that the language   "the 
Department shall consider factors including, but not limited to the following" be 
retained.  
 

 §50963(a)(1):  We strongly recommend that this factor be retained in determining 
hardship.  It does not seem fiscally prudent to deny marginal-income applicants the opportunity 
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for relief. It is interesting that the Department considers is more of a hardship to be relieved of 
public benefits than to be forced to apply for public benefits. 
 

 § 50963 (a) (2):  We suggest that the term "revenue" be used in lieu of "income."  
 

20.  § 50963 (a)(3)    
 
If this provision is retained, the Department of Health Services will be seen as the only 
state agency that actively fosters elder fiduciary abuse, while numerous other agencies 
spend time, money and energy to combat such abuse. 
 
These proposed regulations severely restrict the ability of aged, blind or disabled 
applicants to prove hardship, while encouraging elder fiduciary abuse.  It is no longer 
enough that an aged, blind or disabled applicant "would have difficulty" obtaining 
financing to pay off a claim, as the previous regulations stated. Now, they must be 
"unable" to obtain financing. They must apply to a financial institution to obtain 
financing, and they must provide a "denial letter(s)" from a financial institution - 
although how many letter(s) seems to be up to the Department.  This regulation opens the 
door to predatory lenders and elder fiduciary abuse and closes the hardship waiver door 
for those who can't even get a reputable financial institution to accept a loan application. 
 
We have previously expressed our concern with this same proposed language in that it imposes a 
far greater burden of proof on the applicant than currently exists and subjects low-income and 
elderly applicants to potential fiduciary abuse by unscrupulous financial institutions. In addition, 
our office has represented numerous applicants for hardship waivers who could not get any 
financial institutions to even accept a loan application, much less issue a formal letter of denial.    
 
We suggest that the language "would have difficulty obtaining" be retained and that language be 
added to allow other evidence of difficulty, such as income and resources to protect elders from 
fiduciary abuse and to protect those who cannot obtain denial letters. For example: 
 
The applicant shall be deemed to be unable to obtain financing if he or she can provide 

evidence that a financial institution refused to accept a loan application. 

 

21. 50963(a)(4) Caregiver criteria 
 
We have previously expressed our concerns with this language that limits proof of care to 
"medical" documentation from "medical providers." Given the stringent confidentiality 
requirements under HIPPA, it will be almost impossible for many applicants to provide such 
documentation without a subpoena. Since hardship issues often arise years after the actual 
medical treatment, even if the applicant could legally access the records, they will likely be 
unavailable.  
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If the purpose of the regulation is to ensure that the applicant actually provided care that 
prevented or delayed institutionalization, the best evidence can often be from other sources such 
as social workers, community agencies, IHSS agencies, etc.  While medical evidence can 
certainly be useful, it generally speaks to the medical condition of the deceased - not to the 
evidence of care by the applicant.  It would be unduly harsh to deny a hardship waiver when the 
level and duration of care could be fully substantiated through other reliable sources. 
 
We suggest eliminating "medical" and "decedent's health care providers" from this section. 
 

22.  50963 (a)   

We suggest the following subsections be added: 

 (7) When the property is a homestead of modest value.  For the purpose of 

this section, a homestead is not required to be recorded and a homestead of modest 

value is defined as fifty percent (50%) or less of the average price of homes in the 

county where the homestead is located, as of the date of the beneficiary’s death. 

 

(8) The Department shall not be limited to the criteria in Section 50963(a) in 

determining that a substantial hardship exists and may grant a waiver based on  

the existence of other circumstances. 

 

23.  §50964 (a) Estate Hearing 
 
The proposed regulation forces the applicant to rely on the Department's dubious notice practices 
and guarantees that the applicant will not have 60 days in which to file an estate hearing and 
constitutes a denial of due process. The Department's notices are frequently dated weeks before 
the applicant actually receives the decision.  The Department should be required to provide some 
proof of service when mailing these decisions. We suggest the following changes:   
      

(a) ...within 60 days of the date of the Department's decision inscribed at the top of the 

Department's notice as indicated on the proof of service.   

24.  50964(d)  

Although the Department has taken our suggestion to increase the font on the hardship 
application, hardship application form almost guarantees errors or omissions. A four-page form 
with incomprehensible questions and a lengthy list of required attachments is not only difficult 
for many applicants to read, but almost impossible for many to complete without assistance. 
How would an applicant know what information would affect the Department's decision?  



 10 

 
At the very least, the regulations should include a duty of the department to inform the applicant, 
after the application has been submitted, of what information is missing or needed to make a 
decision. The application should also be printed in 12-point type, as there are many elderly and 
disabled persons who are unable to read it.  This provision permits totally arbitrary and 
capricious decisions on the part of the Department staff.  We suggest the following amendments: 
 

(d) Any errors or omissions in the information provided by the applicant that would 

affect the Department's decision may be a basis for denial of the request for hardship 

waiver. If additional information is needed in the hardship application, the department 

shall inform the applicant in writing of the information needed and the reason for the 

request.  The applicant shall be responsible for securing the additional information.  

 
25. 50964 (e) 
 
The Department should be required to mail the decision to the applicant and his or her 
designated representative.   
 

27.  § 50965 Voluntary Post Death Liens 
 
Most of these provisions are poorly written, vague, subject to wide discretion on the part 
of the Department and probably illegal.   Does the Department intend to comply with 
Truth in Lending laws? How can an applicant, who is unable to obtain financing to pay 
off a lien, possibly afford to make monthly payments to be determined by the 
Department? What type of "periodic financial review" does the Department intend?  
Before the Department moves into the real estate business, it should have answers to 
these questions. 
 
 50965(a):  No "voluntary post death lien" should even be considered until after all 
administrative and judicial remedies have been exhausted and only after it has been 
determined that a hardship does not exist, and this section should be revised to reflect 
this. In addition, we suggest "may" in lieu of "shall", as mandating the Department to 
propose a "voluntary lien" is contradictory to the hardship criteria in Section 50963(a)(3). 
If, in fact, a dependent, heir or survivor is living in the property, unable to pay the 
Department's claim and unable to obtain financing, he or she would most likely qualify 
for a hardship.  
 
Does the Department intend to mandate that their recovery staff propose a voluntary lien 
in all recovery cases where the applicant meets the criteria in this section?  If so, this 
would be a denial of due process. 
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§50965(b):  See comments and language suggestions in number 20 above 
regarding §50963 (a)(3).  These provisions encourage fiduciary abuse of elders, disabled 
and low-income consumers. 
 
 

§ 50965 (c): To ensure that such decisions are truly independent of hardship 
decisions, the following should be added at the end of this provision: 

 
"...and only after all administrative and judicial remedies have been 

exhausted and it has been determined that a hardship does not exist." 

 
 

§ 50965 (d) This provision notes that the lien will secure monthly payments to be 
made to the Department at a specified address, “until the lien plus interest is paid in full.”  
Here again the Department’s usage betrays either amazing carelessness or troubling 
unfamiliarity with the most basic economic transactions.  The “lien” is a security interest 
to secure payment of a debt.  Accordingly, a lien is not paid.  The debt is paid.   
 
The monthly payments will be set by the Department in accordance with the successor’s 
ability to pay, and will be adjusted as needed.  Of course, this leaves open a wide area for 
Department discretion – and abuse.   
 
  § 50965 (e):  This regulation raises additional questions. While it declares that the 
voluntary lien will accrue simple interest at seven percent, it is not clear exactly when and 
how such interest is to be paid.   If the interest is simple interest, is it only accrued on the 
original claim amount, or what is left of it?  How does escrow funding differ from a sale 
or loan? It is unclear how bad the default has to be.  Will a payment made one day late 
accelerate the obligation and send the lien into foreclosure? Given the current interest 
rates, seven per cent interest is excessive and usurious. 
 
 

§ 50965(f):  It is unclear how the Department plans to enforce all these notice and 
“arrangement” obligations of the successor and the new owner.  The sketchy provisions 
here for enforcing the Department's lien suggest that the Department does not know what 
its legal rights are under the law of secured transactions in real property.   
 
 
 §§50965 (g) & (h): The repeated general references to “lien documents” suggest 
that the Department really has no idea what they will consist of. The language in these 
provisions is inaccurate and does not instill confidence that the Department has really 
thought through its plans. 
 
 
 
 



 12 

These questions raise serious concerns that the regulations do not reflect adequate 
knowledge of California property or probate law.  We strongly recommend that the 
voluntary post death lien provisions be deleted until adequate due process protections are 
incorporated and language is incorporated to comply with state laws regarding secured 
transactions. 
 
 
Thank you for consideration of these comments. 
 
Sincerely, 
 
 
 
Patricia L. McGinnis 
Executive Director 
 
enc. 
  


