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DHS’S EMERGENCY ESTATE RECOVERY REGULATIONS 
 

 
Introduction 
 
 Procedural posture 
 

On March 11, 2005, the Department of Health Services (“Department”) filed new 
Medi-Cal estate recovery regulations with the California Office of Administrative Law 
(“OAL”).  It also filed a “Finding of Emergency” (dated August 3, 2004) stating that the 
regulations were necessary under “emergency” rules, and should take effect immediately.  
On March 23, 2005, OAL issued a statement that it was approving the regulations 
effective immediately because the Department’s determination of an emergency was 
exempt from OAL review. 
 
 On April 7, 2005, California Advocates for Nursing Home Reform (CANHR) 
filed a suit against Governor Schwartzenegger and the Department objecting to the use of 
emergency procedures for the new Medi-Cal estate recovery rules.  If the CANHR action 
prevails, the state will have to rescind its emergency regulations and publish the its new 
regulations as “proposed regulations.”  The regulations will then take effect at a later date 
after an opportunity for public comment and hearing. 
 
 Substantive problems 
 
 The new emergency Medi-Cal estate recovery regulations demonstrate the errors 
that one might expect from inadequate prior public review and comment.  They fail to 
address a number of very obvious issues.  For example, the rules do not deal with listing 
liens, treatment of certified mail, how the amount of monthly payments will be set for 
“voluntary liens,” or even how disability is to be determined (but see §50966, below). 
 
 In other cases, the new rules appear to exceed the authority in state and federal 
estate recovery statutes.  For example, state law only permits the Department to recover 
for payments for “medical services” while the Department’s rules permit it to recover for 
its payments for non-medical care under the In-Home Support Services Program.  
Another example: federal law only allows estate recovery for nursing home care provided 
to those under age 55 after notice and hearing that returning home is unlikely.  The 
Department new rules simply omits this requirement. 
 

In addition, the new rules are frequently ambiguous and even internally 
inconsistent.  This is particularly so in the area of life estates (§50961(i)), --  perhaps the 
major focus of the new regulations. 
 

What follows is a section-by-section first review of the emergency regulations as 
initially issued.  It is expected that many more problems will emerge as advocates think 
about them and try to answer their clients’ questions. 
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Article 1.  Definitions 
 

Section 50960.1 
 
 There is no such section number.  In earlier drafts of the revisions, the Department 
used this section number for a definition of  “annuitant.”  For reasons that are unclear the 
Department apparently decided to drop the definition, and the sections now begin with 
§50960.2.  Will there be a §50960.1?  Many other sequential section numbers are 
skipped.  Are we to expect additional definitions? 
 

Section 50960.2   Annuity. 
 
 The Department has made only minor changes to the existing definition of 
annuity in deleted §50960(a): it has added a few clarifying commas and removed the 
repeated use of the phase, “is defined as . . ..” 
 
 These are the comments I made to the same language when DHS adopted it as 
emergency regulations last fall: 

 
1. The Department’s definition uses the terms, “policy” and “contract”, without 

defining these terms or explaining the difference.  What is a policy?  Does a 
contract purchase a policy?  Can a person have a policy without obtaining it 
through a contract?   

 
2. The Department’s definition also uses a hodgepodge of other undefined terms.  

For example, what is a “private agreement”?   Does this exclude a “public 
agreement,” e.g., with a government provider of an annuity?  Further, almost 
any commercial contract could be an “investment contract.”  If someone buys 
rental real property that gives the owner the right to receive periodic payments 
of fixed or variable rents, is that an “annuity”?  Certainly not, but it seems to be 
included under the Department’s definition. 

 
3. More fundamentally, the Department’s definition mistakenly identifies an 

annuity with specific sources (a policy or contract) when in fact an annuity is 
merely a legal right to receive periodic payments -- whether or not from a policy 
or contract.  See, for example, Black’s Law Dictionary (7th Edition 1999).  One 
may, for example, have a form of annuity under the terms of a trust. 

 
4. Annuities can be structured to provide for fixed payments to the beneficiary 

(equal or unequal) or for variable payments (e.g., depending on investment 
performance).   Annuities can be commercial (e.g., from insurance companies) 
or private (e.g., through intra-family agreements).  Finally, the purchase price of 
annuities can be paid as a single sum, fixed amounts paid at intervals, or variable 
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amounts paid at intervals.  The Department’s definition muddles all these 
differences. 

  
5. At the same time, the Department’s definition of “annuity” is so overbroad that 

it appears to include arrangements that are clearly not annuities.  For example, 
the Department’s definition seems to include ordinary life insurance.  It 
expressly includes an insurance policy that makes periodic payments (e.g., 
dividends?) and then a lump sum (e.g., at death?).  Such a policy is ordinary life 
insurance and does not belong in the definition of an “annuity.”  Indeed, the 
language may conflict with the Department’s apparent policy not to recover 
against the proceeds of most life insurance policies, §50960.12(a). 

 
6. Retirement accounts are another example of arrangements that are clearly not 

annuities but that may still be within the Department’s definition.  The 
Department does not intend to claim against IRAs and tax qualified retirement 
accounts.  See §50960.12(a). Yet the Department’s annuity definition is so broad 
that unless IRAs and retirement accounts are specifically excluded they might 
easily be seen as covered by it.  For example, the IRS requires the owner of 
IRAs to make Required Minimum Distributions (RMDs) each year for the 
owner’s life.  Similarly, the Designated Beneficiary of an “inherited” IRA may 
take RMDs over his or her life.  Aren’t these a form of “periodic payment”?  
Also, the IRA owner has a type of “contract” with a custodian to hold and invest 
the IRA assets.  These characteristics appear to be enough to make an IRA an 
annuity under the Department’s definition. 

 
Nevertheless, unlike annuity payments, distributions from retirement accounts 
are generally made at the discretion of the beneficiary and are merely a 
withdrawal from a specific pool of assets owned by the beneficiary.  Also unlike 
annuities, these retirement arrangements are not the type of “contracts” that 
obligate the other party to guarantee a flow of income.  Such distinctions are 
absent from the Department’s definition. 
 
Real problems can be expected where the pension or retirement account is 
called an “annuity.”  This is not at all uncommon.  For example, federal 
employees receive an “annuity” as the form of their pension.  In the worst cases, 
some IRA owners may have been victimized by unscrupulous or ignorant 
annuity salesmen who convinced the IRA owners to put their IRA into an 
annuity.  In that case, the salesman would not only have victimized the IRA 
owner for personal gain, but would also have set up the owner’s IRA account for 
a later Department claim where none would have otherwise existed. 

 
7. Finally, the Department’s definition uses a single lengthy sentence in its rule 

that is unnecessary and hard to read. 
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Section 50960.4    Applicant 
 
 The Department has added “due to substantial hardship” to the end of its existing 
definition of an Applicant, at §50960 (b).   
 
 The term, “Applicant,” is confusing because the Department only applies it to a 
person who seeks a waiver of an estate recovery claim on grounds of substantial 
hardship.  “Applicant” does not include a person who is challenging the Department’s 
claim on any other grounds, for example, a mistake in the amount of the claim or in the 
value of the assets in the estate subject to claim.  However, the Department will allow a 
challenge to its claims on such grounds, just not by “applicants.” 
 

The Department’s definition fails to include a “beneficiary” along with 
dependent, heir, or survivor, although a beneficiary is often impacted by the 
Department’s claims.  This may conflict with the federal CMS State Medicaid Manual, 
which requires the states to adopt procedures to allow any individual affected by the 
estate recovery to have the right to apply for a hardship waiver (§3810,D., Collection 
Procedures). 

 
According to normal usage “heir” only means a person with an intestate right to 

receive (Probate Code §44).  “Survivor” implies a right of survivorship, e.g., by joint 
tenancy or life estate.  If a person receives from a probate estate, he is a beneficiary or 
distributee, and if from a trust, a beneficiary. 
 

However, the Department may be forgiven for its misuse of common probate 
usage because it is stuck with the authorizing language in W&I Code §14009.5(c).   The 
statute allows a waiver when there is “substantial hardship to other dependents, heirs, or 
survivors of the individual against whose estate the claim exists.”  The Department 
avoids the limited meaning of “heir” in the Probate Code through the expedient of simply 
redefining it to mean something completely different.  See §50960.23, below.  It fails to 
provide any definition of “dependent” or “survivor.” 
 

Section 50960.9    Equity Interest 
 
 The Department has added “fair market” to “value” in its existing definition at 
§50960(c).  The term, “equity interest,” shows up in the Department’s proposed Estate 
Claims rule at §50961(a)(2).  However, it does not appear in the Department’s rule for 
recovery against life estate interests at §50961(i). 
 
 Both the Department’s existing provision and proposed provisions are oddly 
phrased so that the “interest” subject to recovery can be read to refer to the entire 
property rather than only to the decedent’s interest (the modifying phrase, “to which . . .” 
only being identifying rather than limiting).   The definition should be more clearly 
written so that it refers only to the value of the decedent’s interest.  For example, it could 
be written to include only “the fair market value of the interest that the decedent held in 
the property at the time of death, . . ..”  
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The inclusion of the term, “legal title,” is confusing.  All that matters is the 

decedent’s “interest.” “Legal title” has a quite different.  “Mere” legal title is said to be 
held by trustees, while the beneficiary of the trust holds the “beneficial interest.”   As a 
result, the Department’s loose usage could lead to its claiming against the assets held in a 
trust for someone else because the decedent trustee is acknowledged to have had the 
“legal title” (even though he had no beneficial interest). 
 

Once again, the Department may be forgiven for its sloppy usage because of the 
language used in the authorizing statute.  The federal estate recovery statute refers to 
“any legal title or interest at the time of death (to the extent of such interest)” (42 USC 
§1396p(b)(4)(B), followed in CMS State Medicaid Manual, §3810, B., 2.  This is 
undoubtedly where the Department found its language. 

 
  However, there is still an anomaly.  In some cases the Department follows 

federal law and in some other cases, state law. The state estate recovery statute does not 
include any reference to “legal title” and therefore does not require its inclusion in the 
regulations.  Instead, it refers only to “value of the property received by any recipient 
from the decedent . . ..” (W&I Code 14009.5(a)).  So the Department in this case has 
reached out to conform its usage to the federal statute.  On the other hand, elsewhere the 
Department has gone out of its way to conform its language to the state statute and 
ignored federal usage.  See §50963, below. 

 
The deduction of recorded deeds of trust, mortgages, and liens on record appears 

to be the Department’s way of limiting its claim to the “extent” of the decedent’s 
“interest,” as required by the federal statute.  However, the Department narrows the 
allowable deductions by only allowing liens “on record at the time of death.”  Does this 
mean “recorded” at the county recorder, or will any “record” do? (Once again the 
Department creates unnecessary ambiguity by allowing its language to wander from 
standard legal usage). The Department also seems to assume that the property is always 
real property.   

 
Perhaps most importantly, the Department does not seem to recognize that the fair 

market “equity interest” might be reduced for reasons other than liens, e.g., easements, 
zoning limitations, and other restrictions on use (such as a limitation to personal 
occupancy). 
 

Section 50960.12    Estate 

  (a)    Individuals who die on or after October 1, 1993 

The Department has added language to its existing definition to expressly include 
a “life insurance policy that names the estate as the beneficiary or reverts to the estate, or 
any retirement account that names the estate as the beneficiary or reverts to the estate.”  
This implies that other life insurance policies and retirement accounts (i.e., those payable 
directly to third parties) will not be subject to estate recovery.  This may resolve some of 
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the problems caused by the Department’s overly expansive definition of annuities in 
§50960.2. 
 

(b) Individuals who die before October 1, 1993 
 
The proposed language is the same as the existing language at §50960(d)(2). 

 
The Department says for purposes of “this article” the “estate” includes property 

passing by revocable trust.  However, the comment seems to be referring only to the 
sentence just before, that is, to the subsection addressing estates of those who died before 
October 1, 1993.  Does the Department really mean to include the entire Article 19, 
Estate Recovery?  If so, to avoid ambiguity the provision this provision on revocable 
living trusts should at least be in a new section “(c).” 

 
The comment about living trusts is clearly the Department’s attempt to keep 

Belshé vs. Hope alive (which, contrary to all probate history and practice, miraculously 
found that assets in a revocable trust are part of a common law “estate” subject to estate 
recovery).  See the footnote to proposed language for the citation. 
 
 In any case, rules relating to individuals who died before October 1, 1993, have 
fairly limited application. 
 

Section 50960.15    Estate Hearing 
 
 The proposed language is almost the same as the existing language at §50960(e).  
However, here the Department has decided to conform its language to the state statute 
rather than the federal, using the term, “substantial hardship” rather than “undue 
hardship.”  For some reason the Department expects the hearing to be before a “hearing 
office” rather than a “hearing officer.” 
 

Section 50960.21    Fair Market Value 
 
 This is a new definition not found in the existing regulations.  The term shows up 
as part of the proposed definition of “equity interest,” §50960.9.  The Department 
apparently intends it to confirm that the decedent’s successor will not be liable for more 
than the value of the property received.  Unfortunately, fair market value limit does not 
appear in any obvious way in the Department’s valuation of life estates, §50961(i).  It 
would be reassuring to have a statement that this definition applies only to estate 
recovery, because it certainly is not the definition of real property value that is used for 
eligibility determinations. 
 

Section 50960.23    Heir 
 
 The proposed definition is the same as the existing language at §50960(f). 
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  Here the Department expressly departs from the Probate Code definition of an 
“heir,” i.e., as a person who is entitled to take property of the decedent by intestate 
succession, Probate Code §44.  The Department says that an “heir” is a person 
“designated” to receive some or all of the decedent’s property.  This seems more like the 
definition of a beneficiary.  However, although a stretch, one could argue that a person 
entitled to receive property is, in a way, “designated” by law.  
 

Again, the Department may feel bound by the usage of the state statute, W&I 
Code §14009.5, which speaks of only of “heirs” and omits “beneficiaries.” 
 

Section 50960.26    Irrevocable Transfer 
 
 This is a new definition not found in the existing regulations.  It shows up in 
§50961(i) relating to recovery against life estates.  
 
 The Department’s definition only relates to real property.  For some reason it also 
only includes to a “grant” of real property, not clearly including a quitclaim and court-
ordered transfer.  
 

The Department hinges the irrevocability on the transferor’s right to “recover” the 
interest granted.  It is not clear why the Department did not simply stick to standard usage 
and hinge the definition on the right to revoke the earlier transfer (usually it is the 
Department that “recovers”).  Is the right to “recover” a broader right than the right to 
revoke, so one could have no right to revoke but still a right to recover?  Does a person 
have a right to recover the property if his agent made an irrevocable transfer but had no 
authority to do so, and the transferee was not a BFP? What about a special or general 
power of appointment; do they confer/retain a right to recover?  The Department seems to 
have gone out of its way to create ambiguity and confusion. 
 

Section 50960.29   Life Estate  
 
 This is a new definition not found in the existing regulations.  It also shows up in 
§50961(i) relating to recovery against life estates.  
 
 This definition sounds neutral but could have disastrous consequences.  It defines 
“life estate” to mean any interest in real property whose duration is limited to the life of a 
designated person.”  First, it is not clear why the Department has decided that the 
measuring is a “designated person” rather than the owner of the interest.  It is possible for 
someone to have a life interest during the life of someone else, but exceptionally rare. 
 
 However, the really troublesome problem is that not all “life estates” are equal.  It 
is common practice in California for parents to transfer their homes to their children 
retaining a “personal right of occupancy” for their life.  Such a retained interest clearly 
has a “duration” that is “limited to the life of a designated person.”  But it is definitely not 
a common law life estate, and does not have the value of a common law life estate 
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because of its limit to occupancy rights only.  Indeed, such interests are often made non-
transferable and non-exclusive, thereby further reducing the value. 
 
 Another problem: what about life interests in property held in trust, e.g. 
intentionally “defective” grantor trusts that require trust income, credits, and deductions 
to be passed through to the settlor? What is the nature of such a beneficial interest in a 
trust?  It does not appear to be “an interest in real property,” which is what the 
Department’s definition of a “life estate” requires. 
 
 Presumably the decedent’s “life estate” interest should still be subject to the “fair 
market value” limitation in the definition of “equity interest”,  §§50960.9 and 
50961(a)(2), and subject to the “extent of such interest” definition of “estate,” 
§50960.12(a).  However, it may be a surprise to the Department that some life estates 
have much more value than others. 
 

Section 50960.32   Revocable Transfer 
 
 This is a new definition not found in the existing regulations.  It also shows up in 
§50961(i) relating to recovery against life estates.  
 
 The comments to proposed §50960.26 apply here as well regarding the 
Department’s strange right to “recover.” 
 
 One has to believe that the Department has simply got mixed up here in its 
comment on life estates.  A reader would have expected the Department to say, 
“including a grant of a remainder interest in real property where the grant of the 
remainder can be revoked until the death of the grantor.”  Such language would then 
sensibly relate to the Bonta vs. Burke case.  It held that revocable transfers of remainder 
interests includible in the estate against which the Department could recover.   
 
 The Department’s actual language says something quite different.  It seems to say 
that if a person has some real property and irrevocably transfers a life estate interest in it 
to someone else (like a lifetime lease), apparently retaining the remainder interest until 
his own death (since it does not “transfer until the death of the transferor”), the 
Department will treat the original life estate transfer as a revocable transfer (i.e., one in 
which the transferor had a right to “recover” the property).  It’s hard to see that this 
makes any sense at all.  For example, if someone bought a life estate in some real 
property from a transferor, and the transferor retained the remainder interest and 
immediately died (leaving his remainder right to someone else), the purchaser would 
presumably be entitled to his life estate for the remainder of his life – untroubled by the 
Department.  The Department’s language seems to say “no.”  What is the Department 
trying to do here? 
 
 Under the Department’s definition could it treat a transfer of real property into a 
joint tenancy with other owners as a “revocable transfer”?  In that case the “remainder 
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interest” does not transfer until the death of the grantor.  That certainly has not been the 
Department’s practice. 
 

Section 50960.36   Voluntary Post Death Lien 
 
 This is a new definition not found in the existing regulations.  It also shows up in 
§50965 relating to the arrangements for such liens, and also in §50961(j) relating to the 
estate subject to recovery. 
 
 There does not appear to be any actual statutory authority for the Department to 
impose such liens.  However, it is probably better to have regulations for a practice that 
the Department has followed for many years. 
 
 The Department has unnecessarily added the requirement that the claim must be 
“paid in full.”  This threatens to cause mischief if the claim is compromised in some way, 
or otherwise reduced.  Does the Department really mean that a compromised claim is 
ineligible for a “voluntary post death lien”?  
 

Section 50960.XX   Waiver of Claim 
 
 The Department has decided not to make “waiver of claim” a defined term, even 
though: a large part of its regulations involve such waivers, the term is used repeatedly 
throughout the regulations, it is not commonly used, and its meaning is not intuitively 
obvious. 
 
Section 50961   Estate Claims 
 
 (a) The Department has not changed the language. 
 
 (1) The Department has enlarged the scope of what it will claim for.  The existing 
provisions encompass only “payments for health care premiums and services provided.”  
The Department has replaced it with “all payments made by the Medi-Cal program on 
behalf of the decedent.”  One reading of the existing language is “payments for health 
care premiums and health care services” (payments for other than health care not 
providing a basis for recovery).  Now, all payments, whether or not for health care 
services, will provide a basis for recovery.  This presumably now includes, for example, 
payments made by the Medi-Cal program for its contribution to (non-medical) In-Home 
Supportive Services (IHSS).  This seems to conflict with state’s recovery statute.  It only 
authorizes recovery for “health care services,” not for anything else (W&I Code 
§14009.5(a)). 

 (2) The Department has changed the definition of the property value limit on its 
claims.  The original language states that its claims are limited to “the value of the 
decedent’s interest in the property received.”  The replacement language is “the 
decedent’s equity interest in the property.” This usage requires the reader to go two 
references deeper to get the whole definition: “equity interest” is now a defined term in 
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§50960.9, and that term itself uses “fair market value,” now defined in §50960.21.  As a 
result, it is now clear that “deeds of trust, mortgages, and liens of record” are to be 
deducted before determining the decedent’s interest subject to recovery.  However, the 
property limit on recovery is now beset with the definitional problems of the supporting 
terms, “equity interest” and “fair market value,” described above.  Also, do liens need to 
be recorded at the county recorder to be “of record”? 

Ultimately, the federal statute is the limiting factor.  It says that the states may 
recover only “to the extent of such interest” [that the decedent had in the property] (42 
U.S.C. §1396p(b)(4)(B)). 

 (b) The Department has slightly revised this subsection relating to the age after 
which “payments made for services” may be recovered.  The changes are strangely 
inconsistent: 

First, it has changed the scope of recovery from “payments made for health care 
premiums and services” to “all payments made by the Medi-Cal program,” as 
described above.  

Second, it has replaced “all services provided” with “all payments for services 
provided” at age 65 or older for those who died before July 11, 1994.  Here, the 
Department inserts “payments” but still limits itself to recovery for “services.” 

Third, it has replaced “all payments for services provided” with “all payments” 
for those 65 or older who died after July 11, 1994.  “Services” has disappeared. 

Fourth, it has replaced “only those services paid” with “only those payments 
made” on or after October 1, 1993, for those age 55 to 64, who died after July 11, 
1994.  Again, “services” has disappeared, and only “payments” remain. 

(c) The Department has inserted a new subsection “(c) ” (and made the existing 
(c) into (d)).  The new language clarifies the new language about recovery of “payments” 
and enumerates its consequences.  Estate claims will now include recovery for personal 
care services under IHSS, nursing facility and “other” long-term care services (although 
nursing facility services are not necessarily for long-term care), home and community 
based services, inpatient and outpatient services, durable medical equipment, related 
hospital and prescription drug services, “health care and insurance premiums,” and 
payments to managed care plans.  Of these, the federal guidelines require recovery only 
for nursing facility services, home and community based services, and related hospital 
and prescription drug services (CMS State Medicaid Manual, §3810, A., 2.). 

 

 The most damaging increase in the scope of the Department’s claims is the 
inclusion of payments for IHSS.  The result of such claims will be that many family 
caregivers will end up reimbursing their own meager wages from their inheritance when 
the Medi-Cal beneficiary eventually dies.  DHS has gone back and forth on this issue, 
and its inconsistency is likely to result in surprise and inequity.  Until September 1, 2000, 
the Department’s estate recovery claims included the federal share of Medi-Cal in the 
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IHSS benefits. Then the Department reported that it learned from federal Medicaid 
authorities in 2000 that it was not required to recover the value of such benefits.  The 
Department then ceased to claim recovery for such benefits from the estates of decedents 
who died on or after September 1, 2000.  In typical fashion, DHS announced its change 
of policy by letter to advocacy organizations rather than through a formal change of 
regulation.  The Department’s new regulations have now gone back to its earlier policies 
and reneged on its assurances that it would not recover for its IHSS contributions.  As a 
result, many family member caregivers who are caring for their family members in 
reliance on DHS’s earlier policy, and unaware of DHS’s sudden change of policy, will be 
greatly surprised that they have become liable to reimburse their own pay. 

The reference to “health care and insurance premiums” is a bit puzzling.  One 
would have expected the Department to say “premiums for health insurance.”  Instead, its 
language raises questions about what “health care premiums” would not be for insurance, 
and what “insurance premiums” would not be for health care.  Does the Department plan 
to pay life or fire insurance premiums? 

On the other hand, the Department concedes that (even though it clearly has made 
“payments” for them) it will not claim for the cost of premiums, co-payments and 
deductibles paid on behalf of either Qualified Medicare Beneficiaries or Specified Low-
Income Beneficiaries (QMB/SLMB).  In this regard, the Department has apparently 
exercised an option not to recover (CMS State Medicaid Manual §3810, A., 3., b.).  One 
concern:  it is not clear how a successor the decedent is supposed to know if he or she 
qualifies for this exception. 

(d) The Department’s existing subsection (c) is new (d).  The existing language 
says that the Department “may not make a claim” in the following circumstances, while 
the proposed language says that it “shall not make a claim.” The difference appears to be 
minor (is the Department unwilling to admit that it is not permitted to make such claims, 
or is it simply avoiding the misreading that it may or may not make a claim?).  Oddly, the 
Department has unnecessarily chosen to drift away from the statutory language at W&I 
Code 14009.5, which says the Department “may not” claim in the listed circumstances. 

 (d)(1) Existing subsection (c)(1) bars the Department from recovering where the 
beneficiary was under age 55 when the services were provided. The Department has now 
expanded its recovery to include circumstances where the decedent was under age 55 
when the services were provided, but was an inpatient in a nursing facility, intermediate 
care facility for the mentally retarded, or other medical institution.  Here the Department 
has moved to fill a small gap in its recovery program that has long existed.  The federal 
statute clearly allows (indeed requires) states to recover where the beneficiary was of any 
age and was “an inpatient in a nursing facility, intermediate care facility for the mentally 
retarded, or other medical institution” (42 USC §1396p(b)(1)(B)). 

 There are, however, two additional requirements in the federal statute that do not 
appear in the Department’s new rules.  First, the beneficiary must be required to pay “all 
but a minimal amount of his income required for his personal needs.”  This seems clear 
enough under the Department’s “share of cost” requirements.  Second, state must 
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determine, “after notice and opportunity for hearing . . . that he cannot reasonably be 
expected to be discharged from the medical institution and return home” (42 U. S.C. 
§1396p(a)(1)(B)(ii)).  The Department has completely left out this procedural 
requirement in its plans to recovery for nursing home care provided to beneficiaries under 
age 55.  

 (d)(2) As in existing subsection (c)(2), the Department has not changed the 
language barring recovery during the lifetime of a surviving spouse. 

 (d)(3) The Department has divided existing subsection (d) into new (d)(3) and 
(d)(4).  In (d)(3) it has replaced, “in instances where there is a surviving child who is 
under age 21,” with “when there is a surviving child of the decedent who is under age 
21.”  One earnestly hopes that the Department will not insist that this subsection only 
bars its claims when there is a “decedent who is under age 21.”  The language should 
read, “when decedent leaves a surviving child under age 21.”  The state statute bars 
recovery “when there is . . . a surviving child who is under age 21” (W&I Code 
§14009.5(b)(2)(B)).   

More seriously, the Department has clarified, consistent with federal law, that the 
only eligible children are the decedent’s children (§1396p(a)(2)(B)).  Dependent 
grandchildren and stepchildren are apparently out of luck.  Fortunately, the Department 
has deleted the existing language that allows it to claim against property not passing to 
such a child.  In 1997 a federal District Court in Dalzin v. Belshé (ND Cal 1997), 993 F. 
Supp. 732, held that this “proportionate share” rule is not authorized by federal law.  Now 
the Department has finally brought its rules into compliance. 

 (d)(4) The Department has replaced, “when there is a surviving child who is 
blind, or disabled . . .” with “when there is a surviving child of the decedent who is blind, 
or disabled, . . ..”  Again, the department has clarified that the only eligible blind or 
disabled children are decedent’s children.  As in (d)(3), above, the Department has 
removed it “proportionate share” rule. 

 (e) The Department has added a new provision clarifying that it intends to enforce 
a proportionate share rule in the context of hardship waivers.  Just because one recipient 
of the decedent’s property might qualify for a hardship waiver (and bar recovery to that 
person’s proportionate share) does not mean that the Department can’t go after the other 
recipients of the decedent’s property.   

 In practice, the proportionate share collection can be expected to undermine the 
protection purportedly provided.  If the estate consists of a residence (as it often does) 
and there are three successors, only one of which qualifies for a hardship waiver, the 
home will have to be sold anyway to pay the other two thirds share of the claim –often 
leaving the “protected” hardship claimant homeless. If one were suspicious one might 
think that this was a way for the Department to force its “voluntary” liens on a family. 

 (f) The Department has replaced its prior language protecting hardship waiver 
claimants with a more detailed provision.  The existing language simply says that the 
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Department “will not enforce any estate claim pending the resolution of an estate 
hearing.”  The new language more carefully states that “the Department will not enforce 
collection of the proportionate share of an estate claim for any applicant who is awaiting 
the resolution of a hardship waiver or an estate hearing.”  The Department signals it is 
collection that will not be enforced, either in the context of a waiver request or an estate 
hearing, and only against the waiver claimant’s proportionate share.  In case of any 
doubt about the latter, the Department confirms that it will pursue collection against all 
others, stating, “However, the Department shall enforce collection of its claim from the 
remaining dependent(s), heir(s), or survivor(s) for his or her proportionate share of the 
claim.”  See also comment on §50963(f), below. 

 (g) The Department only changes “will” to “shall” in its provision to reduce 
claims in accordance with provisions for insurance policies under the California 
Partnership for Long-Term Care. 

 (h) The Department largely repeats the provision it adopted last fall for recovery 
against annuities. It deletes a few words in the middle: receivable by “the Medi-Cal 
beneficiary or the Medi-Cal beneficiary’s estate, or by . . .”  Apparently the Department 
feels that the following language, receipt by “any person or entity” sufficiently covers the 
possibilities (including the deleted language).   The Department’s claim that it has the 
right to recover “regardless of the funding source for the annuity” is problematic.  If a 
third party has paid for the annuity on the decedent’s life (or all incidents of ownership in 
the annuity have been irrevocably transferred to a third party), and the Department tries 
to recover against it, there will be real trouble -- and maybe an unconstitutional “taking.” 
Or suppose that the funding source of the annuity was decedent’s retirement account, 
e.g., an IRA.  The provision making annuities subject to recovery “regardless of the 
funding source” would appear to remove the protection from estate recovery otherwise 
provided to retirement accounts.  See comment to §50960.2, 6, above. 

 (i) The Department’s decision to recover against life estates is the biggest change 
in the new regulations. For many years the Department has told practitioners that it was 
not recovering against life estates and had no intention of ever doing so.  Then two years 
ago, the Department reported that it might change its mind.  It received vigorous and 
outraged responses from practitioners who had relied on the Department’s representations 
in advising their clients – and who had arranged many life estates that now appeared to be 
in peril.  The Department responded that it would consider “grandfathering” in existing 
life estates and make its recoveries only against life estates created after the effective date 
of any new regulation (as it did with annuities, which are only subject to recovery if 
purchased on or after September 1, 2004).  Such protection for existing life estates is 
glaringly absent in the Department’s new regulations.  So much for being able to rely on 
what the government tells you. 

 In addition to problems raised by the Department’s misrepresentations, almost 
every sentence of the new rule raises questions and threatens problems.  The Department 
starts off by saying that it “shall” claim against life estate interests as part of a decedent’s 
estate (although the Department claims in its “Finding of an Emergency” that it needs the 
new rules right away to recover against life estate, the existing definition of “estate” 
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subject to estate recovery expressly includes “life estates” (§50960(d)(1))).  It makes no 
mention of remainder interests, so it first appears that the Department intends only to 
recover for the value of life estates and not remainder interests (even though remainder 
interests can certainly be said to have a value).  On the other hand, later in its rule the 
Department refers to recovery against the value of a particular form of remainder 
interests.  This inconsistency and confusion is the first indication that the Department has 
only the most tenuous grasp of the legal concepts involved in a life estate. 

 In its second sentence, the Department says that where the “decedent held a life 
estate only” (whatever that means), the life estate shall be “valued” according to a table in 
the CMS State Medicaid Manual (§3258.9, (A)).  There are several problems here.  First, 
it will come as a surprise to almost everyone that the fractional life estate interest dips 
below one half only between the ages of 76 and 77. This means that the calculated life 
interest will generally be substantial, and the Department’s ability to recover enhanced.   

Second, the requirement that the life interest be “valued” according to the table 
raises worrisome questions.  The Department has defined a life estate as an “interest 
whose duration is limited to the life of a designated person” (§50960.29).  Accordingly, a 
personal nontransferable right of occupancy for life would come within the definition.  
Nevertheless, the “value” of such an interest is much smaller than an ordinary common 
law life estate, because of the owner’s inability to sell.  Presumably, this would be 
reflected in the “equity” interest limitation (in §50961(a)(2)) on the Department’s claims, 
based on its definitions of “equity interest” (in §50960.0) and “fair market value” (in 
§50960.21).  However, the Department does not refer to any of these sections in its rule 
allowing recovery against the value of life estates.  Instead, by referring only to the life 
interest tables, it seems to be implying that the life interest is simply a fraction of the 
overall fair market value of the property – even if the life interest is not a common law 
life interest but a much reduced personal right of occupancy.  It seems likely that it will 
take litigation to clear this up. 

In its next sentence, the Department describes specific life estate situations and 
their effect on recovery.  However, the scenarios that the Department describes are so 
unusual that one has to believe that it has only the dimmest understanding of what is 
talking about.  The first situation is “where the decedent held a life estate and made a 
revocable transfer of the remainder interest in the property.”  In that case, the Department 
says its claim will apply to the entire fair market value of the property “as if title had 
remained solely with the decedent.”  One has to believe that what the Department meant 
to describe was a situation “where the decedent held a fee interest in the property, and 
made a revocable transfer of the remainder interest in the property, retaining a life 
estate.”  If all the decedent ever had were a life estate (as in the Department’s language), 
he or she would not have had a remainder interest to transfer.  Perhaps the Department 
has never heard of a fee interest, and does not have the language for the concept it is 
trying to convey. 

In its next sentence, the Department describes a situation “where the decedent 
made a revocable transfer of a remainder interest in real property without retaining a life 
estate in the property.”  In that case, the Department says it will claim against the “fair 
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market value” of the remainder interest (surprisingly, “fair market value” comes back 
into the calculation).  But again, it is hard to imagine how the Department’s scenario 
would ever arise.  It sounds as if the decedent either never had a life estate, or made a 
revocable or irrevocable transfer of it to someone else.  In any case, if the Department 
expects to simply apply its State Medicaid table, it can expect some problems.  It will not 
be able to show that the decedent’s deemed fractional interest in the remainder according 
to its State Medicaid table has anything to do with the actual market value of the 
remainder interest. 

 The Department concludes by saying that it will not claim against “an irrevocable 
transfer” by the decedent on an interest in real property.  What the Department probably 
means is that it the size of its claim will not be increased by the value of any property that 
was irrevocably transferred.  First, the Department is not permitted to claim against 
“transfers” of property.  Second, the Department does not really claim against specific 
property at all.  It claims against the estate of the decedent, and the size of its claim is 
determined by the value of the property in the estate. 

 What seems clear from the Department’s sloppy usage of language is that it 
intends to recover for the value of property that was revocably transferred.   

The Department’s life estate rules do not mention its silly practice of 
distinguishing between life estates that are retained by the transferor and life estates that 
are granted by the transferor to both the transferor and the remainder person.  Because 
the new rules do not mention the issue, it is uncertain what the Department will do in the 
future.  The regulations should address the issue because the Department’s oddball 
position has surprised (and trapped) many innocent attorneys who foolishly thought they 
could rely on what they learned in law school when creating a life estate interest. 

(j) The Department adds a new rule stating that a “voluntary post death lien shall 
be proposed, in accordance with Section 50965, to secure the unpaid portion of the 
Department’s claim until the claim is paid in full.”  The Department’s use of the word, 
“shall,” certainly suggests that the Department will propose such a lien in every single 
estate recovery matter, whether or not there are liquid assets sufficient to pay the 
Department’s claim. 

There is no mention or legal authority for such liens in the federal statute on estate 
recovery, the CMS State Medicaid Manual, or the state statutory law that authorizes 
estate recovery.  The Department appears to have made up this recovery approach 
entirely on its own.  See also the comments above regarding the definition of “voluntary 
lien §50950.36.  Both there and again here, the Department seems to limit such liens to 
claims that are “paid in full.” 

(k) The Department adds a new subsection stating that it will “charge simple 
interest on the unpaid portion of its claim until the claim is fully satisfied, at the rate of 
seven percent, from the date of claim or the date of distribution, whichever is later.”  The 
Department’s right to collect interest on its unpaid claims has long been controversial.  
The main problem has been that the Department’s legal authority to charge interest is 
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almost non-existent.  On only two occasions does the Department clearly have a right to 
charge interest: 

• Probate Code §9203 says that public agencies may charge interest if a 
probate estate is distributed before the agency’s right to make a claim has 
expired.  If a probate estate is distributed before the expiration of the 
agency’s right, then the agency may charge interest from the date the 
agency makes its claim, the agency has a right against the distributee for 
his share, including interest “from the date of distribution of the date of 
filing the claim” by the agency, whichever is later. 

• Probate Code §19203 has a similar rule for court-supervised 
administration of trusts – a procedure that is almost never used. 

Having finally to concede that there is no statutory authority for charging interest, 
the Department is apparently basing its new rule on the California Constitution, Article 
15, Section 1, cited in the footnote to this section. This Article is the one regulating usury, 
and establishes seven percent as the default interest rate “on accounts after demand.” It is 
not clear that the Department’s claims really fall into this category.  Interestingly, the 
Department does not base its interest claims on either Civil Code §3287 (interest on 
damages) or §3289 (interest on breach of contract).  

The Department’s new rule has some important gaps (in addition to its lack of 
legal authority).  It does not say when the interest begins to run.  Does it start with the 
date of death, with the notice of claim, with the expiration of the right to seek a waiver, 
when?   Seven percent in the current two percent environment is pretty steep.  The 
Department somehow manages to omit saying what rate of interest it will charge on its 
“voluntary liens.” 

Section 50962   Notification 

The Department has made a number of clarifying amendments to its existing 
provisions for notification after the decedent’s death.  In large part, these are welcome 
changes that remove ambiguities in the existing regulations.  But there are still problems 
in a few areas. 

(a) The provision requires that the attorney for the estate or successors of the 
decedent’s property give notice of the decedent’s death to the Department.  By and large 
the language is parallel to the notice requirement in Probate Code §215 for estates that 
will not be formally administered.  The Department has responded to complaints that the 
existing requirement that notice be given “to the Director of the Department at his 
Sacramento office” left out a fairly essential component:  the Director’s mailing address.  
The Department has now included the mailing address in the new regulations, right down 
to the “Mail Stop.”  One hopes that the Recovery Unit never has to move its offices, or it 
will have to go through the drudgery of adopting a new regulation (or perhaps it will just 
ignore the obsolete regulation –or have its mail forwarded). 
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 A major area of contention has been whether notice of death to some other 
address might also be adequate.  Some have pointed out that the State Registrar of Vital 
Statistics in Sacramento is actually a unit of the Department of Health Services.  As a 
result, a report of the death by the county to the State Registrar could arguably be said to 
have satisfied the requirement that the notice be mailed “to the Director of the 
Department of Health Services at his or her Sacramento office.”  However, the 
Department has always claimed that it is too big for its individual units to know what the 
other units are doing.  It has lost this argument in court several times. Russell & DeLeo, 
Successful Summary Judgments in Medi-Cal Recovery Cases, 11 Legal Network News, 
California Advocates for Nursing Home Reform Nos. 1–2, p5 (Mar./June 2000), 
available at  http://canhr.org/publications/newsletters/netnews/NN_russell_0600.htm. 
Nevertheless, the Department  has always maintained that it must rely on individual 
special notice in order to carry out its obligations.  It should therefore be no surprise that 
the new rule excludes “any other notice,” specifically mentioning county notice to the 
State Registrar of Vital Statistics. 

 (b) The Department has added a new subsection that addresses the issue of when 
notice of death to the Department is “effective” for purposes of the Department’s time 
limit to respond with a claim.  In probate and trust administrations the Department has 
four months to respond, and in all other situations, has a policy of responding within four 
months.   

The new rules establish a set of three alternatives: 

• The “date of notice of the decedent’s death to the Director” shall first be 
“deemed as of the date that the notice is postmarked.”  One can only 
wonder if the Department is really going to preserve the envelopes in 
which the notice of death arrived so that it can prove that its claim that 
arrived five months after notice sent was nevertheless timely because the 
letter was not postmarked for a month. Strangely, the Department does 
not mention date of receipt as shown on a certified mail return, although 
this would be (and should be) the most common form of mailing by 
clients who are represented by counsel. 

• “In the absence of a postmark” the date shall be the one shown on the 
“date stamp posted by the Department upon receipt of notice.”  Of course, 
it is hard to imagine a circumstance where there would be no postmark 
(since the statutes and rules require a “mailing”) – unless the Department 
discards the envelope showing the postmark.  It will have a strong 
incentive to do so this because then it can date stamp the notice with any 
date if feels like, e.g., a month after the notice originally arrived (because 
it has been sitting in someone’s in-box). 

• In the absence of a date stamp, the Department will accept “the date on 
the original proof of mailing that references the decedent’s name, from 
the person or entity giving notice to the Department.”  It is not clear what 
the Department means by “the original proof of mailing.”  Does it 
imagine or expect that (unrepresented) family members will prepare 
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formal “proofs of mailing” when they send notice to the Department?  
Not likely.  In any case, because this rule puts the power to determine the 
date of notice back into the hands of the decedent’s successors, one 
should expect that the Department will discard the mailing envelopes and 
date stamp every notice with its date of “receipt.” 

Although the Department cites Probate Code §1215 as authority for these rules, 
the rules and procedures in that Probate Code section are actually a bit different. 

(c) The Department has revised its provision describing what it will do when it 
receives a notice of death.  It has deleted the language requiring itself to inform the 
person handling the estate of the right to seek a waiver or to contest the Department’s 
claim.  It has apparently concluded that the provisions that immediately follow 
adequately cover the matter. 

 
The Department has tortured the language a bit.  The new construction makes the 

reader expect a list of the matters about which the Department will provide written notice 
(“the Department shall provide written notice informing the person handling the estate of 
the following:”).  This works for the first subdivision, (1), which is in fact a list.  
However, the next two subdivisions, (2) and (3), are full sentences that do not really fit 
into a “following” list.  After working on these provisions for so many years, with so 
many reviews at so many levels, it is unclear how the Department could propose 
language that is so sloppy. 

The Department’s revisions of (1), the list of matters about which it will inform 
the person handling the decedent’s estate, are relatively minor. The Department has 
deleted the comment that it will “explain” the right to seek a waiver, preferring just a 
requirement to inform the person of the “right,” and clarifies that the waiver is of the 
“Department’s claim.” It would be equally nice if the new language referred to “the 
Department’s decision on the waiver request,” rather than the more ambiguous “with the 
waiver decision” – but it doesn’t.  The Department also deletes the provision that it will 
provide a “summary of the basis” for seeking a waiver based on substantial hardship, 
preferring instead just to inform the person of the “basis.” 

The Department has decided to replace “undue hardship” with “substantial 
hardship” throughout the new regulations. This is odd in light of the fact that the federal 
statute speaks of “undue hardship” (§1396p(b)(3)), and do does the CMS State Medicaid 
Manual (§3810, C.).  The answer may lie in the fact that the authorizing state statute 
changes the language to “substantial hardship” (W&I Code §14009.5(c)(1)). It is not 
clear if there is any difference between the two.  If there is, then there is a problem – 
because the state statute is then out of compliance with federal law. 

 (2) The Department has not changed the language of its rule stating that it will 
attach a copy of “itemized Medi-Cal payments” to its claim.  In fact this will not occur 
where the Department has contracted with health maintenance organizations, such as Cal 
Optima in Orange County. 
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(3) The Department has replaced “application for waiver” with “Application for 
Hardship Waiver, form DHS 6195 (8/04).”  It is unclear why the Department would want 
to write a specific revision dated form into its permanent regulations.  Either it will have 
to go to the substantial trouble of formally revising its regulations every time it publishes 
a revised form, or it simply plans to ignore the regulation.  In light of past Department 
practice, the latter seems the likely choice. 

(d) The Department has slightly changed its statement of the duties of the person 
handling the decedent’s estate.  It now says that such person shall notify the decedent’s 
“dependents, heirs, or survivors,” bringing it into exact compliance with the state statute 
(W&I Code §14009.5(c)). 

(e) The Department has slightly changed the statement of the 60 day time limit to 
submit an application for a waiver, now referring to “substantial” rather than “undue” 
hardship (see (c) above).  There is no time limit for the Department’s response.  The 
Department’s notification rules seem to operate mostly in one direction: deadlines for the 
applicant but not for the Department. 

Section 50963    Substantial Hardship 

 The Department has tightened up on the standards for getting a waiver of claim 
based on substantial hardship. 

 (a) The Department has cut back on the ways that applicants can demonstrate 
“substantial hardship.”  The existing regulations say that the Department will consider 
“factors including, but not limited to” a following list.  The new language limits 
applicants to the items on the Department’s list, implying that the Department will not 
allow an applicant to demonstrate hardship any other way. 

The Department now makes it clear that it will waive only the applicant’s 
“proportionate share” if he or she can demonstrate substantial hardship, and requires 
submission of “DHS form 6195 (8/04).”  See comments to §50962(c)(3), above. 

 (1) (existing) The Department has deleted the “factor” showing that without 
receipt of the “proceeds of the estate” (typically the decedent’s home), the applicant 
would become eligible for public or medical assistance.  Although not common, this 
circumstance often arose when a child had moved in and cared for a parent at the parent’s 
home.  When the parent died, the child was left homeless (and therefore possibly eligible 
for public assistance) by having to sell the home to pay an estate claim.  Apparently the 
Department no longer considers this a substantial hardship.  However, see (4) below. 

 (1) (new)  The Department has not changed the language that includes a situation 
where “inheritance from the estate would enable the applicant to discontinue public or 
medical assistance payments.”  Here, as in the existing regulations, the Department 
suddenly introduces a new and undefined term, “inheritance,” into the regulations (which 
otherwise merely refer to receipt of the decedent’s property).  Does “inheritance” include 
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trust distributions and survivorship interests (even though these entitlements are not 
included in the term, “inheritance,” in the Probate Code)? 

 It is interesting that the Department considers it more of a hardship to not be 
relieved from welfare than to be thrown onto welfare (the provision is has deleted).  It is 
not clear that everyone would agree with this evaluation. 

(2) The Department both tightens and loosens the “factor” that addresses the 
applicant’s receipt of a business, such as a farm or ranch.  On the one hand, the 
Department’s new language will allow an applicant to prove hardship without showing 
that his or her “sole means of livelihood” will be lost.  This has been relaxed to merely 
showing loss of  “his or her primary source of income.” In this regard, the Department 
appears to be slightly more generous than it has to be.  The CMS State Medicaid Manual 
calls for “special consideration” where the business is the “sole income-producing asset 
of survivors”(§3810, C. 1.). 

On the other hand, the Department will now insist that the estate property not only 
be a “business”, but also an “income-producing” business.  One can imagine future fights 
over how much income and over what period of years, and how recently earned. 

 (3) The Department has added clarifications and procedural detail to the “factor” 
protecting aged, blind, or disabled applicants who resided in the decedent’s home at least 
one year before the decedent’s death (and continues to reside there), and who “is unable” 
to obtain financing to pay the applicant’s share of the Department’s claim.  Note that the 
regulation does not require that the applicant have lived with the decedent in the 
decedent’s home, but only lived in the decedent’s home.  So the hardship appears to be 
based on the prospect of the applicant’s homelessness. 

The Department’s new rules add a specific procedure that an applicant must 
follow to prove that he or she “is unable to obtain financing.”  The applicant must apply 
to a financial institution for a loan equal to his proportionate share of the Department’s 
claim, and provide the Department with a denial letter from the institution (for some 
unknown reason immediately thereafter referred to as “letter(s).” 

Some observers believe that this language sets a trap for most applicants.  On the 
one hand, many applicants will have such poor credit that no legitimate financial 
institution will even accept a loan application.  The applicant will then have great 
difficulty producing the “denial letter(s)” required by the regulation.  On the other hand, 
in a desperate search for a lender who will accept a loan application, waiver applicants 
may well be forced into the arms of predatory hard money lenders who can be expected 
to provide the financing that will wreck the waiver application, to charge usurious 
interest, and then eventually to foreclose on the home when the applicant can’t make the 
payments. 

(4) The Department has added its long-heralded “care provided” basis for a 
hardship waiver. Unlike the other “factors” that prove hardship, this new provision seems 
to have little to do with hardship and much more to do with rewarding applicants for 
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preventing the decedent from seeking Medi-Cal benefits.  The applicant is required to 
prove the following: 

• The applicant provided care to the decedent for at least two years 

• The care provided “prevented or delayed the decedent’s admission to a 
medical or long-term care institution.”  The applicant must provide 
“written medical substantiation” from the decedent’s health care 
provider(s) that “clearly indicates that the level and duration of care 
prevented or delayed the decedent from being placed in a medical or long-
term care institution.” 

• The applicant resided in the decedent’s home during the period care was 
provided. Note that the regulation does not actually say that the applicant 
must have lived with the decedent (although the Department probably 
thinks it does).  Perhaps the applicant moved into decedent’s home to be 
close to a parent’s assisted living facility, and to be able to provide 
additional personal care at the facility that allowed the parent to continue 
living there instead of being institutionalized. 

• The applicant must continue to reside in the decedent’s home at the time 
of the application for waiver. 

This criterion looks like a trap.  What can be expected to happen to applicants 
who attempt to obtain a waiver based on this “factor”?  First, almost certainly the 
Department will find that the applicant has failed to fulfill some component of the 
elaborate requirements.  For example, the Department may agree that the applicant 
moved in with the decedent but did so for his or her own convenience (e.g., having just 
come out of a divorce), and that the care was incidental (or inconsequential).  The 
Department may argue that the applicant was not a trained and licensed medical provider 
and so could not possibly have provided care that substituted for, and therefore prevented 
or delayed, placement in a nursing home.  The Department may insist upon “written 
medical substantiation” from every single provider, some of whom may not agree, may 
not cooperate, or simply may not be found.  Even if the providers all agree, the medical 
records that are part of the “substantiation” may be lost or inadequate (or unavailable to 
the applicant because of HIPAA privacy rules).  Finally, if the applicant returns to his or 
her original home after the decedent’s death (which one might foolishly think is to be 
expected), the Department will have an easy way to deny the claim – because the 
applicant does not “continue to live in the decedent’s home.” 

The conclusion is that if an applicant has a basis for such a claim, his or her 
advocate should jump on it and assemble all the proofs required.  However, an adult child 
would have to be optimistic indeed to believe that he or she can rely on this provision to 
protect a parent’s home from an estate claim simply by taking care of the parent in the 
parent’s home for two years.  If the Department thinks that this new provision is going to 
encourage adult children to care for their parents (and save the Medi-Cal program a lot of 
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money), they are probably fooling themselves.  Or, perhaps, the Department is banking 
on fooling enough innocent family caregivers to make it worth the effort. 

 
(5) The Department has not changed the language finding hardship where the 

applicant had earlier transferred the property to the decedent for no consideration.  Again, 
this seems less like hardship than a matter of equity and fair play. 

 
(6) The Department has not changed the language finding hardship where the 

equity of the property is needed by the applicant to make the property habitable, or to 
acquire the necessities of life, such as food, clothing, shelter, or medical care.  One would 
think that this “factor” would cover many situations.  However, the Department has 
interpreted it very narrowly and has frequently denied waiver claims based on it.  It 
would be helpful if the Department were to offer additional detail so that applicants 
would know if it were worth the effort to pursue a claim based on this “factor.” 

 
(7) There is no seventh factor, although there should be.  The CMS State 

Medicaid Manual says that there should be special consideration of cases in which the 
estate subject to recovery is “a homestead of modest value” (§3810, C. 1.).  The 
Department has repeatedly been asked to reflect the State Medicaid Manual advice in its 
list of hardship factors, and the Department has repeatedly refused to do so.  The reason 
is not hard to imagine.  The estates against which the Department recovers are almost 
exclusively composed of “homesteads” (all other significant assets having been 
dissipated in the process of becoming eligible).  Second, the homesteads of Medi-Cal 
recipients are very likely to have values of less than 50 percent of the average price of 
homes in the county of residence (and thereby meet the CMS definition of “modest 
value”).  So, to give up on homestead of modest value would mean the Department 
would have to walk away from perhaps most of the estates from which it now recovers.  
Add to this a third issue:  the high prices of residential property in most parts of 
California imply that the Department can currently recover fairly large sums from even a 
“modest” homestead.  It is not about to let these get away. 

 
(b) Although the Department has failed to include a factor (homesteads) 

recommended by CMS, it nevertheless continues to include a silly provision that CMS 
used to say the states may use.  This is the provision that there is no hardship where the 
hardship has been the result of estate planning (CMS State Medicaid Manual, §3810, C., 
1.).  The provision is silly because if the estate planning were competent and successful, 
the applicant would never have to seek a waiver of the claim on the basis of hardship.  No 
sensible advocate or planner plans for his or her client to seek a hardship waiver.  A 
hardship waiver is a last ditch approach when there has been an absence or failure of 
planning.  The Department does not seem to have a clue about what happens in Medi-Cal 
planning. 

 
This would be bad enough, but the Department has gone out of its way to exceed 

that language and limitations in the CMS State Medicaid Manual.  The Manual says the 
state may conclude that undue hardship does not exist “if the individual created the 
hardship by resorting to estate planning methods under which the individual illegally 
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divested assets in order to avoid estate recovery.”  The Department has gone way beyond 
this language.  First, it extends the disqualification to creation of hardship by either the 
decedent or the applicant (the Manual only mentions the “individual,” presumably the 
applicant).  Second, the Department includes actions “to divert or shelter assets in order 
to avoid estate recovery” while the Manual only speaks of “illegal divesting” of assets.  It 
would be interesting to receive an example from the Department of what it has in mind in 
this area. 

 
 (c) The Department has left untouched the provision stating that in the event of 
conflict between state and federal law, federal law prevails (what a surprise!).  
 
 (d) The Department has left untouched the provision that it will respond to a 
waiver application within 90 days.  However, this is essentially meaningless because the 
application is not deemed granted unless denied.  As a result, if the Department takes six 
months to respond, it is not clear what the applicant can do about it. 
  
 (e) The Department has deleted the provision requiring the person handling the 
estate to notify heirs, dependents, and survivors to their right to an estate hearing.  This is 
already addressed in the Notice provisions (§50962(d)).   
 

(f) The Department has added new language stating that it will issue its decision 
on the hardship waiver request prior to and independent of its consideration of a 
voluntary post death lien.   This addition is apparently intended to address the charge by 
advocates that the Department has been denying hardship applications on the ground that 
its voluntary lien program allows applicants to pay in full over time.  It duplicates the 
Department’s provision at §50961(f), so it must really mean it. 

 
It would be nice if the Department were also to guarantee that consideration of a 

voluntary post death lien would also wait until resolution of an estate hearing and until 
after the time has run out for any appeal from such a hearing.  It would also be nice to 
know if the Department intends to run its claim for interest all the time the hardship claim 
is being resolved.  That would certainly add a huge disincentive to pursuing the claim. 
 
Section 50964   Estate Hearing 
 
 The Department has made almost no changes at all to this section of the estate 
recovery regulations.  As before, the Department says that an applicant may “challenge” 
of the Department’s decision (presumably a denial of a hardship waiver) by requesting an 
estate hearing.  Now the request must be “mailed” to the Director of the Department.  The 
regulations, using an odd construction, require that the request be mailed to the Director 
“through his or her designee, the Office of Administrative Hearings and Appeals.” 
 
 In subsection (d) “errors and omissions in the information provide by the 
applicant that would affect the Department’s decision may be a basis for denial of the 
request for a hardship waiver.”  It is not at all clear what the Department has in mind 
here. 
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 In subsection (e) the Department provides that copies of the decision after the 
estate hearing will be mailed to the applicant or to his or her designated representative.  It 
is not clear why the Department would not provide that the decision would not be sent to 
both the applicant and his or her designated representative, if any. 
 
Section 50965   Voluntary Post Death Lien 
 
 This section is completely new.  
 
 (a) The Department requires itself to “propose” a voluntary post death lien on the 
real property of the estate, and other real property that the dependent(s), heir(s), or 
survivor(s) has an interest in,” when one (or more) of such successors meets all of the 
following conditions: 
 

• The successor lives in the real property and is not willing to sell it.  It is 
hard to tell what “the real property” refers to here because the Department 
has included “other real property” in the scope of property subject to a 
potential lien, and 

 
• The successor is “unable to pay the Department’s claim in full.”  It is not 

clear if the successor has to demonstrate “inability” to pay with more than 
a mere assertion, and 

 
• The successor can demonstrate (as explained later in the section) “that he 

or she is unable to find financing.” 
 

Note that this set of criteria is slightly different from those stated in §50963(a)(3) 
for a complete waiver of the claim based on hardship.  In that subsection the successor 
must be aged, blind, or disabled.   

 
 (b) The Department spells out what the successor must do to be entitled to the 
Department’s offer of a voluntary lien.  There is a strange inconsistency in the language.  
Subsection (a) makes it very clear that all three of the conditions stated above must be 
met.  However, subsection (b) says that it will offer a voluntary lien as soon as it 
determines that the successor “is unable to pay or to obtain financing” to pay his or her 
proportionate share of the claim.  The required proof of inability to obtain financing is the 
same as that described in §50963(a)(3). 
 
 (c) The Department promises that a voluntary post death lien will be proposed   
independently of its decision on an applicant’s request for a hardship waiver. This 
appears to duplicate §50963(f).  And again, it is left unclear whether the Department will 
propose a post death lien independent of an estate hearing as well.  
 
 (d) The Department says that the lien will secure monthly payments to be made to 
the Department at a specified address, “until the lien plus interest is paid in full.”  Here 
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again the Department’s usage betrays either amazing carelessness or troubling 
unfamiliarity with the most basic economic transactions.  The “lien” is a security interest 
to secure payment of a debt.  Accordingly, a lien is not paid.  The debt is paid.   
 
 The Department says that it will set the monthly payments in accordance with the 
successor’s ability to pay, and will be adjusted as needed.  Of course, this leaves open a 
wide area for Department discretion – and abuse.  The Department carves out one 
particular protected case:  if the successor’s income is below the federal poverty level, no 
payments will be required. 
 
 (e) The Department declares that the voluntary lien will accrue simple interest at 
seven percent.   However, it is not clear exactly when and how such interest is to be paid.   
If the interest is simple interest it is only accrued on the original claim amount, or what is 
left of it. 
 
 The obligation secured by the lien becomes fully due as a lump sum, together 
with accrued interest, upon the first to occur of the following events: 
 

• Death of the successor 
 
• Sale, refinance, transfer, or change of title to the real property 

 
• Escrow funding.  It is not clear how this differs from a sale or loan. 

 
• Default in payments.  It is unclear how bad the default has to be.  Will a 

payment made one day late accelerate the obligation and send the lien into 
foreclosure? 

 
(f) The Department is apparently concerned that the successor might convey the 

property to someone else without satisfying the Department’s lien amount.  It says that if 
the successor transfers the property subject to the lien without payment of the lien 
amount, the “lienee” (successor) shall provide: 

 
• Notice of the transfer to the Director within 30 days, giving the name and 

address of the new owners. 
• Notice to the new owner of the lien “prior to the transfer of the title, and 

the obligation to satisfy the lien.” 
 
The Department says that the new owner is then to make arrangement for full 

satisfaction of the Department’s lien with the Estate Recovery Unit.  
 
It is unclear how the Department plans to enforce all these notice and 

“arrangement” obligations of the successor and the new owner.  The regulations already 
state that the obligation becomes due and payable by the successor if the property is 
transferred.  To comply with California law for secured transactions in real property, the 
Department’s deed of trust will have to include due on sale and transfer provisions.  If the 
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successor does not pay, the Department has the right to foreclose on its lien following 
regular procedures for such matters.  The Department’s sketchy provisions here for 
enforcing its lien suggest that it does not know what its legal rights are under the law of 
secured transactions in real property.   
 
 (g) The Department lays out the procedure for creating its lien.  The Department’s 
repeated general references to “lien documents” suggest that it really has no idea what 
they will consist of.  Similarly, its requirement of a “notarized signature” shows that it 
does not even know that notaries perform two different tasks: they provide jurats and 
accept acknowledgments.  The Department’s language, appearing to be a first draft 
written by a nonlawyer, does not instill confidence that the Department has really thought 
through its plans. 
 
 (h) The Department promises “to issue a release of lien to the County Recorder’s 
Office” after payment in full.  Again, a drafter with a passing familiarity with the law of 
secured transactions would probably have written that the Department would record a 
deed of reconveyance upon full satisfaction of the Department’s claim and accrued 
interest. 
 
 
By Gregory Wilcox, Esq. 
Ninth Annual CANHR Elder Law Conference 
May 6-7, 2005 
Monterey, California 
 
With thanks to Fay Blix, Esq., for her comments on an earlier draft. 


